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Individuals
Tax Brackets and Rates

RATE SINGLE MARRIED FILING JOINTLY HEAD OF HOUSEHOLD

TAXABLE INCOME OVER

10% $0 $0 $0

12% $9,950 $19,900 $14,200

22% $40,525 $81,050 $54,200

24% $86,375 $172,750 $86,350

32% $164,925 $329,850 $164,900

35% $209,425 $418,850 $209,400

37% $523,600 $628,300 $523,600

Standard Deduction

Single
DEDUCTION AMOUNT:

$12,550

Married Filing Jointly
DEDUCTION AMOUNT:

$25,100

Head of Household
DEDUCTION AMOUNT:

$18,800
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2021 Long-Term Capital Gains Tax Bracket
RATE SINGLE MARRIED FILING JOINTLY HEAD OF HOUSEHOLD

Taxable Income (including Capital Gains) Over

0% Up to $40,000 Up to $80,801 Up to $54,100

15% $40,401 - $445,850 $80,801 - $501,600 $54,101 - $473,750

20% Over $445,850 Over $501,600 Over $473,750

Year-End Tax Strategies for Individuals 
CAUTION: As of the date of this publication, the “Build Back Better Act” (BBBA) has not been enacted into law. It is expected, though 
not certain, to be enacted by year end. If enacted, it may impact strategies on when to recognize income and expenses.

GENERAL INCOME TAX PLANNING

■ Postpone income until 2022 and accelerate deductions into 2021.

• Doing so may enable you to claim larger deductions, credits, and other tax breaks for 2021 that are phased out over varying
levels of adjusted gross income (AGI).

• Married couples with children who have an AGI around $150,000 may want to consider strategies to lower their AGI to take
advantage of the expanded child tax credit, dependent care credit, and any missed recovery rebate credits (stimulus checks).

• Postponing income also is desirable for taxpayers who anticipate being in a lower tax bracket next year due to changed financial
circumstances.

• BBBA would impose a new 5 percent surtax on households with AGI above $10 million and an additional 3 percent tax (for a
combined 8 percent) on those with AGI above $25 million. If enacted, high net worth individuals should consider accelerating
income into 2021, and deferring deductions into 2022, to avoid these higher rates.

https://www.withum.com/
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■ Long-term capital gain from sales of assets held for more
than one year is taxed at 0%, 15% or 20%, depending on the
taxpayer’s taxable income. If you hold long-term, appreciated
capital assets, consider selling enough of them to generate
long-term capital gain sheltered by the 0% rate, if applicable.

■ The 3.8% net investment income (NII) tax will apply depending
on a taxpayer’s modified adjusted gross income (MAGI) and NII
for the year. Taxpayers should consider ways to minimize or
eliminate (e.g., through deferral) additional NII for the balance
of the year, while others should try to see if they can reduce
MAGI other than NII.

■ BBBA would expand that tax base of the NII to income
derived from a trade or business in which a taxpayer actively
participates. This change affects taxpayers with MAGI in excess
of $400,000 ($500,000 for joint filers).

■ The 0.9% additional Medicare tax applies to individuals
for whom the sum of their wages received with respect to
employment and/or self- employment income exceeds a
threshold amount ($250,000 for joint filers, $125,000 for
married filing separately, and $200,000 in other cases).
Employers must withhold the additional Medicare tax from
wages in excess of $200,000, regardless of filing status or other
income. Thus, planning opportunities may exist with respect to
eliminating this tax by deferring income to a later year.

https://www.withum.com/
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■ Consider asking your employer to increase withholding of state and local taxes (or you can pay estimated tax payments of state and
local taxes) before year-end to pull the deduction of those taxes into 2021. But remember that state and local tax deductions are
limited to $10,000 per year, so this strategy is not a good one to the extent it causes your 2021 state and local tax payments to exceed
$10,000.

• Although changing frequently, the latest modifications to BBBA would increase the SALT cap in 2021 to $80,000 through 2030.
This would cause more taxpayers to itemize in 2021.

■ Relocation of residency and domicile for purpose of reducing or eliminating individual state taxation. For example, common states
where people move to reduce state taxes are Florida, Texas, Wyoming, and Nevada.

■ Consider increasing the amount you set aside for next year in your employer’s health flexible spending account (FSA) if you set aside
too little for this year.

■ If you were in a federally-declared disaster area, you may want to settle an insurance or damage claim in 2021 in order to maximize
your casualty loss deduction this year.

https://www.withum.com/
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CAPITAL GAIN PLANNING

■ Should I sell stocks/bonds now or wait for the new year?
Capital gain rates are always top of mind for clients, especially
for those with substantial unrealized gains or business owners
looking to sell their business. An increase in capital gain rates,
even by a few percentage points, could make the difference
between selling now or later.

■ If you expect capital gain rates to rise, and they are not
presently scheduled to rise under the latest iteration of the
BBBA, then you could sell stock now and reestablish the
position immediately after the sale. With publicly traded stock,
recognizing the gain can be done with an actual sale, or with
a constructive sale, such as a short sale against the box. Also,
the wash sale rules do not apply to recognized gain, so there
is no risk of having the gain deferred as there would be with
selling stock at a loss and then buying it back.

ESTATE TAX PLANNING

■ To give or not to give? The estate tax is once again becoming a
hot button issue even with the lifetime exemption currently set
at $11.7 million per person. The question is whether any gift
given now that uses up the exemption will be grandfathered if
there is a future change to the exemption amount. The IRS has
issued favorable regulations on this issue so no claw-back is
expected. If you have not done so already and are comfortable
surrendering control of assets to the next generation, it
might be a good idea to take advantage of the $11.7 million
per individual lifetime exemption in 2021, or $23.4 million
for a married couple. The prevailing view is that the current
lifetime exemption amount is as good as it gets and using it up
before it’s gone might be your best bet regardless of proposed
legislation.

• The proposal to cut the lifetime exemption to $6 million
per individual was removed from the latest draft of BBBA.
The lifetime exemption is set to be cut automatically in
2025 due to expiring provisions in the 2017 TCJA.

2021 YEAR-END TAX PLANNING Page 7©2021 WithumSmith+Brown, PC withum.com 
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TAX-ADVANTAGED ACCOUNTS

■ It may make sense to convert all or part of your eligible
retirement accounts (e.g., traditional IRA) to a Roth IRA before
year-end. However, such a conversion will increase your AGI
for 2021, and possibly reduce tax breaks that are tied to AGI (or
MAGI).

■ Taking versus delaying required minimum distributions
(RMDs) from your IRA or 401(k) (or other employer-sponsored
retirement plan).

CHARITABLE GIFTING

■ Consider bunching charitable deductions in the current year
with a donor-advised fund, so you increase your charitable
deduction and therefore your itemized deductions above the
standard deduction. The benefit would be that you can deduct
the charitable contribution this year and allocate charitable
funds from the donor-advised fund to individual charities in
later years.

■ Make gifts sheltered by the annual gift tax exclusion before the
end of the year. The exclusion applies to gifts of up to $15,000
made in 2021 to each of an unlimited number of individuals.

■ Consider making 2021 charitable donations via qualified
charitable distributions from your IRAs. When you reach age
70½, the amount of the contribution is neither included in your
gross income nor deductible as an itemized deduction and
the amount of the qualified charitable distribution reduces the
amount of your RMD, which can result in tax savings.

https://www.withum.com/
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BUSINESS-RELATED PLANNING FOR INDIVIDUALS

QBI DEDUCTION

• Businesses operating as sole proprietorships, partnerships, S corporations, and some trusts and estates may be entitled to
a deduction of up to 20% of their qualified business income (QBI). If a qualifying taxpayer’s taxable income exceeds a certain
threshold amount, then the deduction may be limited based on: whether the taxpayer is engaged in a service-type trade or
business (SSTB, such as law, accounting, health, or consulting); the amount of W-2 wages paid by the trade or business; and/or
the unadjusted basis of qualified property (such as machinery and equipment) held by the trade or business.

• Taxpayers may be able to achieve significant savings with respect to this deduction by deferring income or accelerating
deductions so as to come under the dollar thresholds (or be subject to a smaller phaseout of the deduction) for 2021. Depending
on their business model, taxpayers also may be able to increase the new deduction by increasing W-2 wages before year-end.

SALT DEDUCTION LIMITATION WORKAROUND

• Several states have recently passed legislation to circumvent the $10,000 SALT deduction limitation (19 states in total including
NJ and NY).

• IRS Notice 2020-75 confirmed these Pass-Through Entity Tax  (PTET) elections would allow businesses to fully deduct state and
local taxes from the entity’s taxable income.

withum.com 
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STATE TAX CREDITS 

■ States offer various tax credits and incentive programs aimed at attracting businesses and stimulating investment, and retaining
businesses currently operating within their borders.

■ Determining the best market for your business to incorporate and/or operate is a critical decision — do not overlook the tax credits
and incentives that may be available.

■ Common opportunities from states and/or localities may target:

• Small and mid-size businesses
• Larger businesses
• Innovative businesses
• Job creation
• Capital investments
• Angel investors
• Specifically targeted industries, such as technology,

manufacturing, agriculture, or film
• Geography, such as distressed zones, enterprise zones, or

tax-increment finance districts
• Energy credits
• Not-for-profits

Speak with Withum’s State and Local Tax Team to determine what credits or incentives may be available to you.

https://www.withum.com/
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Year-End Tax Strategies for Businesses
The corporate tax rate is currently a flat 21% rate. This tax rate may change under the BBBA, but current versions of the BBBA do 
not include a rate increase to the corporate income tax rate.

LIMITS ON DEDUCTION OF BUSINESS INTEREST

Every business, regardless of its form, is generally subject to a disallowance of a deduction for net interest expense in excess of 30% of 
the business’s adjusted taxable income (ATI). The net interest expense disallowance is determined at the tax filer level; however, a special 
rule applies to pass-through entities, which requires the determination to be made at the entity level, for example, at the partnership 
level instead of at the partner level.

■ For 2022, ATI generally is computed without regard to deductions allowable for depreciation, amortization, or depletion.

Exemptions from Limits on Deduction of Business Interest:
• An election to be excepted from these rules applies for taxpayers (other than tax shelters) with average annual gross receipts for

the three-tax year period ending with the prior tax year that do not exceed $26 million.
• Real property trades or businesses can elect out of the provision, but they must use ADS to depreciate applicable real property

used in a trade or business instead of bonus depreciation.
• An exception from the limitation on the business interest deductions is also provided for floor plan financing (i.e., financing for

the acquisition of motor vehicles, boats or farm machinery for sale or lease and secured by such inventory).

https://www.withum.com/
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■ Expansion of small businesses that are able to use the cash (as
opposed to accrual) method of tax accounting. To qualify as a
small business, a taxpayer must, among other things, satisfy a
gross receipts test (during a three-year testing period, average
annual gross receipts cannot exceed $26 million). Cash method
taxpayers may find it a lot easier to shift income, e.g., by
deferring billings until next year or by accelerating expenses,
e.g., paying bills early.

NOTE: If a taxpayer can meet the small business gross 
receipts test, there may be certain benefits in using the 
below methods of accounting. 

• UNICAP – not required to capitalize additional costs to
inventory

• Allow inventory to be treated as non-incidental materials
and supplies, or any method that represents financial
accounting treatment of inventory

• Percentage-of-Completion Method not required for long-
term construction contracts

Please discuss with your Withum Tax advisor. 
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■ Consider making expenditures that qualify for the liberalized business property expensing option.

• For 2021, the expensing limit is $1,050,000, and the phase-out starts at $2,620,000. This means there is a dollar-for-dollar
reduction in the expensing limit after spending exceeds $2,620,000, and the entire deduction would disappear when spending
reaches $3,670,000. Bonus depreciation generally can still be taken after the spending cap is reached.

• Expensing is generally available for most depreciable property (other than buildings), off-the-shelf computer software, and
business-use vehicles (though restrictions apply).

• Expensing is also available for “qualified improvement property” (generally, any interior improvement to a building’s interior,
but not for enlargement of a building, elevators or escalators, or the internal structural framework), as well as roofs, HVAC, fire
protection, alarm, and security systems.

• The expensing deduction is not prorated for the time that the asset is in service during the year. Thus, property acquired and
placed in service in the last days of 2021, rather than at the beginning of 2021, can result in a full expensing deduction for 2021.

■ 100% BONUS FIRST-YEAR DEPRECIATION – Businesses are permitted a deduction for machinery and equipment
bought new or used (with some exceptions) if such purchases are placed in service this year. The 100% write-off
is permitted without any proration based on the length of time that an asset is in service during the tax year.
As a result, the 100% bonus first-year write-off is available even if qualifying assets are in service for only a
few days in 2021.

■ DE MINIMIS SAFE HARBOR ELECTION – Also known as the book-tax conformity election, this
election is an administrative convenience that allows businesses to deduct small-dollar (i.e.,
up to $2,500 or $5,000 per invoice) expenditures for the acquisition or production of
property that otherwise would have to be capitalized, other than amounts paid for
inventory or land.

https://www.withum.com/
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 ■ COST SEGREGATION BENEFITS – Cost segregation studies 
allocate building costs to tangible personal property so that 
depreciation deductions can be taken sooner rather than 
later. A building generally is non-residential real property 
(39-year property) or residential real property (27.5-year 
property) eligible for straight-line depreciation. Equipment, 
furniture, and fixtures is tangible personal property that is 
generally depreciated over 5 or 7 years, and is eligible for 
accelerated depreciation (e.g., double declining balance, bonus 
depreciation, and §179 expensing). By segregating the costs 
between the building and tangible personal property, the costs 
allocable to tangible personal property can be written-off 
sooner than the costs allocable to the building.

 ■ INCOME ACCELERATION – Certain corporations (other than large corporations) that anticipate a small net operating loss (NOL) for 
2021 and substantial net income in 2022 may find it worthwhile to accelerate just enough of its 2022 income (or to defer just enough 
of its 2021 deductions) to create a small amount of net income for 2021. This will permit the corporation to base its 2022 estimated 
income tax installment payments on the relatively small amount of income shown on its 2021 return, rather than having to pay 
estimated taxes based on 100% of its much larger 2022 taxable income.

• To reduce 2021 taxable income, consider deferring a debt- cancellation event until 2022.
• To reduce 2021 taxable income, consider disposing of a passive activity in 2021 if doing so will allow you to deduct suspended 

passive activity losses.

https://www.withum.com/
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■ EMPLOYEE RETENTION TAX CREDIT – Employers who experienced a 20% or greater reduction in gross receipts in any of the first
three calendar quarters in 2021 compared to the same calendar quarter in 2019, or who were subject to certain government orders
due to COVID-19 may be eligible to claim a credit up to $7,000 per employee per quarter in the first three quarters of 2021.

■ ERC RECOVERY STARTUP BUSINESS - Businesses who started on or after February 15, 2020 can receive an employee retention
credit of up to $50,000 for Q3 & Q4 2021 (max credit of $100,000 for 2021). These businesses do not need to show a reduction in gross
receipts or have been subject to a government order to qualify.

■ SECTION 1202 STOCK – For certain C corporations satisfying an active trade or business requirement, shareholders that hold original
issuance stock for more than five years can be eligible to have gain on the sale of such stock excluded from tax, to the extent of the
greater of $10 million or 10 times the original tax basis.

https://www.withum.com/
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CARES Act Highlights
■ EMPLOYER PAYROLL TAX DEFERRAL. Employers and self-

employed individuals can defer payment of the employer’s
share (6.2%) of the Social Security payroll tax, but the deferred
amount must be repaid in equal installments by December
31, 2021, and December 31, 2022. For this year-end, make
sure that at least one-half of the deferred amount is repaid by
December 31, 2021.

■ RMD RULES TEMPORARILY WAIVED. Don’t forget to take
RMDs in 2021 because the waiver applied to the
2020 calendar year only.

■ ABOVE-THE-LINE CHARITABLE DEDUCTION. For 2021, taxpayers are entitled to an above-the-line deduction of up to $300 for
cash contributions to churches and charitable organizations (and $600 for married taxpayers filing jointly), but only if they take the 
standard deduction. Normally, charitable deductions are only available to taxpayers that itemize, so this relief provision benefits those 
taxpayers that take the standard deduction.

■ INCREASED INCOME LIMITATION ON CHARITABLE CONTRIBUTIONS. The CARES Act increases the adjusted gross income (AGI) limit 
for cash contributions made in 2021; individual donors can now deduct cash charitable contributions in an amount up to 100% of their 
AGI (increased from 60%). For corporations, the limit increased from 10% to 25% of taxable income.

■ EXCLUSION FROM INCOME OF EMPLOYER PAYMENTS OF STUDENT LOANS. For 2021, employers may contribute up to $5,250 
toward an employee’s student loans and the payment will not be taxable to the employee. The cap applies to this new student-loan 
repayment benefit as well as other educational assistance.

https://www.withum.com/
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Private Client Services Year-End Planning 
Uncertainty has been a daily companion for the better part of two 
years for many in today’s society.  In the context of tax laws, this 
is especially true as affluent taxpayers face pending (?), probable 
(?), or predictable (?) tax legislation by year-end. There is growing 
consensus that tax rates will rise in the future. Although the 
questions remain to what extent and how much of the burden will 
imposed by year-end? There are effective tax strategies available 
for your unique situation, which can be implemented today 
(pre-legislation) and/or tomorrow (post-legislation) with proper, 
qualified, professional guidance.  

ON THE INCOME SIDE: 

FOR HIGH-NET-WORTH INDIVIDUALS/INVESTORS

 ■ CONSIDER LOSS HARVESTING - Maximum deductible net capital loss remains $3,000 for year after offsetting capital gains

 ■ BE WARY OF WASH SALES - When repurchasing the same stock within 30 days of sale across all of your holding’s losses are limited

 ■ RECOGNIZE CAPITAL GAINS – Look at unrealized gains before year-end to capture the appreciation in a potentially lower tax year 

 ■ QUALIFIED SMALL BUSINESS STOCK EXCLUSION – Currently, if certain parameters are met, capital gains can be excluded from 
income under Sec. 1202. Note:  This is currently slated for modification in the proposed reconciliation bill

https://www.withum.com/
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 ■ BE AWARE OF THE PREFERRED LONG TERM CAPITAL GAIN TAX RATES OF 0%, 15% AND 20% – You can pay lower, preferred tax 
rates of certain income

 ■ NET INVESTMENT INCOME TAX (NIIT) REMAINS – At this time, NIIT is here to stay for high AGI taxpayers at the 3.8% level

 ■ OPPORTUNITY ZONE INVESTMENT DEADLINE IS DEC. 31, 2021 – This deadline is for the 5-year, 10% basis adjustment and gain 
exclusion before 2026

FOR EXECUTIVES/WAGE OR SELF-EMPLOYED EARNERS

 ■ KNOW THE CONVENIENCE OF EMPLOYER RULES – Important rules to review before a big state tax surprise in April.

 ■ DEFER (UNTIL 2022) OR ACCEPT (IN 2021) BONUSES –  Accelerate or reduce taxable income depending

 ■ MAXIMIZE RETIREMENT CONTRIBUTIONS   

• Review your limitations before year-end especially in light of the Great Resignation 
• Establish and anticipate how to fund Self-employed retirement plans

 ■ MAXIMIZE FLEXIBLE AND DEPENDENT CARE SPENDING ACCOUNTS FOR 2021 AND 2022

 ■ MAXIMIZE HEALTH SAVINGS ACCOUNTS CONTRIBUTIONS - If you have a qualified high-deductible health plan

 ■ REMEMBER CATCH-UP CONTRIBUTIONS – For those over 50 (retirement) or 55 (FSA/HSA)

 ■ REVISIT WITHHOLDING ELECTIONS BEFORE YEAR-END – Ensure you are sufficiently withheld at the federal and state tax level 
including other pre-tax elections for 401(k) plans and parking/transportation expenses 

https://www.withum.com/
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 ■ MONITOR YOUR SELF-EMPLOYMENT INCOME AND PLAN FOR BIG TICKET PURCHASES – With 100% bonus depreciation and bigger 
expense limitations for M&E and capital expenditures, look at your year-end income and factor in QBI deductions as you review future 
income prospects

FOR RETIREES AND RETIREMENT PLANNING

 ■ CONTRIBUTION AND MAXIMIZE YOUR DEDUCTIBLE AND NONDEDUCTIBLE IRAs – Don’t forget about the $1,000 catch-up for 
those eligible

 ■ TAKE YOUR RMD – The mandatory requirements are back for those over 72 years of age unless already started

 ■ CONSIDER QUALIFIED CHARITABLE DISTRIBUTIONS – With RMDs back and large standard deductions, you can reduce your AGI 
up to $100K

 ■ REVISIT INHERITED IRA DISTRIBUTION REQUIREMENTS – Now you have a maximum 10-year stretch, but it does not need to be 
equal over the 10 years

 ■ CONSIDER ROTH CONVERSIONS – If you are in a lower tax bracket today than you anticipate in the future, it may be time to convert

 ■ BE WARY OF 401(K) OUTSTANDING LOANS – In the Great Resignation, you may have an unintended retirement distribution if the 
loan is not repaid

https://www.withum.com/
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ON THE DEDUCTION SIDE

ADJUSTMENTS AND ITEMIZED DEDUCTION CONSIDERATIONS  

MEDICAL

 ■ THE 7.5% OF AGI FLOOR IS PERMANENT for deducting medical expenses. Some over-the-counter medical expenses and menstrual 
care products are qualified medical expenses for FSAs, HSAs, and medical deductions

STATE TAXES

 ■ THE $10,000 SALT CAP REMAINS today, stay tuned for adjustments in the reconciliation bill

CHARITABLE

 ■ $300 ABOVE THE LINE CHARITABLE DEDUCTION ($600 FOR JOINT) –   
cash contribution adjustment to income for non-itemizers. 

 ■ BE AWARE OF AGI LIMITATIONS on cash contributions (100% of AGI) 
and 30% AGI limitation for capital gain property 

 ■ CONTRIBUTE TO DONOR-ADVISED FUNDS – Defer the donation 
decision to a particular organization while receiving benefit for the 
donation today (great for appreciated securities)

 ■ DON’T FORGET ABOUT QCDs IN 2021 AND 2022 

https://www.withum.com/
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OTHER

 ■ DISASTER LOSS – These must occur in a federally-declared disaster area, so review the outstanding insurance claims to enable 
a deduction

 ■ BUNCH YOUR DEDUCTIONS – Apply bunching strategy on medical, charitable, and mortgage expenses in one year or the other, 
especially if you are close to itemizing threshold   

 ■ ITEMIZE ON FEDERAL TO RECEIVE STATE BENEFIT – Often itemizing at the federal level produces a similar benefit on your 
state filing

 ■ RECEIVE STATE BENEFIT FOR MISC. ITEMIZED DEDUCTIONS SUBJECT TO 2% – While the misc. itemized deductions subject 
to 2% floor is still disallowed at the federal level, few states still permit the deductions when itemizing 

FOR FAMILY MATTERS 

 ■ TRACK YOUR ADVANCE CHILD TAX CREDIT PAYMENTS – Welcome increases to the child tax credit calculations started in July, 
although excess payments are due in April 2022

GIFT, ESTATES AND THE FAMILY LEGACY 

 ■ MAKE ALL ANNUAL EXCLUSION GIFTS – $15,000 per donee/person annual exclusion gifts ($16,000 per donee for 2022) 

 ■ SUPERFUND THE 529 PLAN – Up to $75,000 per account/donee. BONUS - These plans may provide a state level tax deduction 
depending on account owner and state rules 

 ■ PREPAY TUITION AND MEDICAL EXPENSES – These remove assets from your estate and are not taxable gifts or reduce the annual 
exclusion limits 

https://www.withum.com/
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International Year-End Planning Considerations for Taxpayers 
Is your non-U.S. income subject to current taxation under the Global Intangible Low Taxed Income (“GILTI”) regime?

 ■ Have you made an election to exclude “high-taxed” income from GILTI?

 ■ Have you made an election to be treated as a corporation for purposes of GILTI, thereby potentially increasing the availability of tax 
deductions and foreign tax credits?

Did you sell goods or provide services to non-U.S. end users?

 ■ Have you explored whether a deduction under the foreign derived intangible income (“FDII”) regime may be available to reduce the 
effective tax rate on such income to 13.125%?

Did you sell goods or provide services to a related party?

 ■ Do you have the required transfer pricing policies and documentation in place to support related party pricing?

 ■ Are you optimizing your global supply chain to gain tax efficiencies?

Did you repatriate cash to the U.S. from a foreign subsidiary?

 ■ Have you considered whether such repatriation is eligible for the new dividends received deduction available to U.S. corporations?

Did you organization have to adopt a remote work strategy in response to COVID-19?

 ■ Have you considered whether employees located in non-U.S. jurisdiction(s) have created a taxable presence for your organization in 
such jurisdiction(s)?

 ■ Employees may be eligible for foreign-earned income exclusion if they are U.S. persons.
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Global Impact From TCJA Regulations and Proposed Legislation

Under the TCJA, U.S. corporations are generally subject to current taxation of the income earned by its foreign 
subsidiaries at a 10.5% tax rate (the “GILTI” tax regime). Individuals are subject to tax on such income at 
their ordinary marginal tax rate. U.S. corporations are allowed a deduction against sales of goods or services 
produced in the U.S. to non-U.S. end users (the “FDII” deduction) – resulting in an effective tax rate of 13.125% 
on such income.

Under the Biden Administration’s Green Book released May 28, 2021, the GILTI tax rate would increase to 21% 
(assuming a corporate income tax rate of 28%) and the FDII deduction would be eliminated.

Under the Senate Finance Committee’s draft legislation released August 24, 2021, GILTI would be calculated on 
a country-by-country basis and apply only to low-tax countries. The FDII deduction would be based on certain 
types of domestic income (as opposed to foreign deemed intangible income).

Under the House Ways and Means Committee’s reconciliation legislation released September 13, 2021, the 
GILTI tax rate would increase to approximately 17.4% (assuming a corporate income tax rate of 26.5%). GILTI 
would be calculated on a country-by-country basis, and losses of foreign subsidiaries could be carried forward 
to future tax years’ GILTI computation. The FDII deduction would decrease – resulting in an effective tax rate of 
approximately 20.7%.
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Taxation of the Digital Economy

On October 8, 2021, 136 countries agreed to implement a global minimum tax of 15% - effectively ending decades of 

tax competition aimed at luring foreign investment with low-income tax rates. 

 ■ The agreement would only impact large multinational companies with $750 million or more in worldwide sales.

 ■ While implementation of the agreement is targeted for 2023, the October 8th agreement marks a watershed moment in cooperation 
among countries to equalize global tax rates and shift towards market-based taxation. The agreement should also bring an end to the 
implementation of unilateral digital services taxes and retaliatory import tariffs.
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Global (and Domestic) Transfer Pricing Strategies
It’s been another intense year for transfer pricing, and the expectation is that it will continue. 
Once an obscure area of International Tax law, transfer pricing is going mainstream and making 
front page news. It’s more important than ever for MNEs to take a proactive approach to their 
global transfer pricing strategy, to make sure they are operating as efficiently as possible around 
the globe. This includes applying transfer pricing alongside considerations specific to each 
business such optimal tax efficiencies, streamlined cashflow management, minimizing transfer 
pricing audit risk, and protecting intellectual property.

While the impact of the pandemic lingers on some businesses, global governments and policy makers turn up the heat on a global 
minimum tax rate, setting their sights on eliminating base erosion profit shifting and the “race to the bottom” low tax jurisdictions, 
and taking a unified approach to taxing the digital economy. It has never been more important for companies to carefully consider – or 
reconsider – related party transactions and proactively plan transfer pricing strategies that best fit the current environment. These 
changes have given transfer pricing strategies a place in the spotlight and require MNEs to carefully document their business and 
transfer pricing positions, especially regarding intangibles.

Once only a global consideration, U.S. state tax auditors are jumping in on the action, driven by revenue shortfalls. Transfer pricing 
also has a seat at the transaction advisory table now, as buyers become more in tune with the risks around uncertain transfer pricing 
positions around the world for their global acquisition targets.    

While it has been a hot topic for many years, transfer pricing is now on fire. Global transparency, new regulations, increased scrutiny, 
and tax authority litigation are at an all-time high. It’s more critical than ever that MNEs document their transfer pricing and tell the 
story of their business so they are in the best negotiating position in an audit.
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HERE ARE SIX TRANSFER PRICING OPPORTUNITIES OR CHALLENGES THAT OUR CLIENTS SHOULD DISCUSS WITH WITHUM’S 
TRANSFER PRICING PROFESSIONALS.

ONE

HEALTH ASSESSMENT OF YOUR 
TRANSFER PRICING PRACTICES 
AND POLICIES. Are they current 
and reflective of your business? Are 
you minimizing transfer pricing risk 
around the world?

TWO

GLOBAL TAX AND TRANSFER 
PRICING STRATEGY. This 2-phased 
approach ensures we have the 
most tax efficient global structure, 
supported by transfer pricing.  

THREE

ANNUAL TRANSFER PRICING 
COMPLIANCE CONTEMPORANEOUS TO 
YOUR TAX RETURN FILING. There is no 
better way to be in the best negotiating 
position in an audit situation. Plus, takes 
the 20% or 40% of penalties for income 
adjustments off the table, so a valuable 
insurance policy. 

FOUR

PROTECT YOUR MOST PRIZED 
POSSESSION, THE INTELLECTUAL 
PROPERTY ASSOCIATED WITH YOUR 
GLOBAL BUSINESS. IP strategies make 
clear which entity is the IP owner/funder/
developer vs the service provider or 
licensee.

FIVE

DOMESTIC TAX PLANNING 
OPPORTUNITIES AND PLANNING. 
Consider cost allocations and arm’s length 
pricing in the domestic arena to allocate HQ 
costs throughout the various entities and 
protect against single filing state tax bills. 

SIX

INTERCOMPANY LEGAL AGREEMENTS. 
Review and update or create them. It’s 
important to add this substance to support 
your arm’s length transactions between 
affiliates.
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Charitable Contributions

For individuals who itemize, consider making additional charitable contributions 

through December 31, 2021, because the CARES Act lifts the existing cap on cash 

contributions, raising it from 60 percent of adjusted gross income (“AGI”) to 100 

percent through the end of 2021. It raises the annual limit from 10 percent to 25 

percent of the corporation’s taxable income for corporations.

For example, consider an individual who has $10 million of AGI and makes a $10 million cash contribution to a public charity in 2021. 
Previously, the income tax deduction was limited to $6,000,000. For donations made in 2021, new legislation enacted this past March (the 
CARES Act) allows a charitable contribution deduction for the full $10 million. Note: the higher AGI limit applies only to contributions 
made directly to public charities and not to other charitable entities, such as donor-advised funds, supporting organizations, or private 
foundations.

With proper planning, there is still time left in 2021 to take advantage of this benefit. There has never been a better time to give.
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Could You Benefit from A R&D Tax Credit Analysis?  

The Research & Development Tax Credit is broader than many people think. 

Taxpayers do not need to be engaged primarily in R&D to qualify, nor do 

they need to be in a positive tax position (recent changes allow for “start-

up” type businesses to monetize the R&D Tax Credit via a payroll tax offset). 

You can benefit from the R&D Tax Credit if you answer “yes” to any of the 

following questions: 

YES NO  

Do you have technical-type employees developing software or creating/improving upon products or processes in the 
United States? 

Do you incur U.S.-based contractor payments, supplies, or cloud computing expenses (AWS, Google Cloud, etc.) for 
developing software or creating products in the United States? 

Do you pay income taxes or were incorporated within the past five years? 

Has your business pivoted development based on the recent pandemic as it is possible those activities could be R&D 
qualifiable? 
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State and Local Tax Year-End Tax Planning 

In recent years there have been significant changes to the State and Local Tax Nexus rules. Historic physical 

presence nexus standards are long past. Today, almost all states employ economic nexus concepts, whereby merely 

having sales sourced to a state generally result in a filing imposition even without a physical presence. The Wayfair 

case validated economic nexus for sales tax purposes and amplified economic nexus for income tax purposes, 

signaling to all states that economic nexus is sound law.

Economic nexus presents risk and opportunity for service providers. States across the nation use different sourcing rules and 
methodologies to assign sales to a state. Although many businesses might be subject to nexus, with proper planning, income tax burdens 
can be alleviated or reduced with sales-sourcing analysis. As states continue to shift to using the sales factor as the sole measure of 
apportionment, and market- sourcing continues to be prevalent in sourcing sales, businesses are actively reconsidering their sales 
sourcing approaches to potentially reduce state taxes.
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YOUR BUSINESS SHOULD BE CONSIDERING A STATE AND LOCAL INCOME TAX NEXUS AND SALES-SOURCING ASSESSMENT, IF:

• Service revenue streams are derived from multi-state customers/clients
• Business’s receipts per state would vary based on possible different sourcing rules, such as:

• Location where services benefit the customer
• Location of customer’s billing address
• Location of customer’s headquarters
• Location of customer’s primary interaction/contacts with the business
• Location of customer’s order location
• Location of the customer’s customer (i.e., ultimate customer), or
• Other metrics (e.g., IP address analysis) that could result in a varied sourcing approach

• Sales would be subject to special industry sourcing rules, such as financial services, technology (e.g., SaaS), advertising, 
transportation

• It has significant tax in any respective out-of-state jurisdiction
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State and Local Tax Workarounds

One of the centerpiece provisions of the 2017 TCJA was limiting the deductibility of State and Local Taxes (SALT). 

The TCJA imposed a $10,000 limitation on the amount of SALT that individuals (including pass-through business 

owners) may deduct for federal income tax purposes. The SALT limitation profoundly impacted many business 

owners.

Several states responded by enacting workaround bills to mitigate the impact of the SALT limitation. Some of the proposed SALT 
workarounds include charitable deductions, payroll tax expense, and pass-through entity taxes. While some of the initial workarounds 
had their shortcomings, pass-through entity tax workarounds have gained steam recently. In 2021, over a dozen states enacted pass-
through entity taxes. While some state pass-through entity taxes are mandatory, most are elective.
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PRIOR TO MAKING A PASS-THROUGH ENTITY ELECTION, THERE ARE SEVERAL KEY ISSUES THAT BUSINESSES NEED TO 
CONSIDER:

 ■ IRS APPROVAL: The IRS has indicated in a notice that they intend to allow the workarounds. However, more authoritative guidance is 
still forthcoming.

 ■ NONRESIDENT CREDITS: Nonresident partners/shareholders of an entity subject to an entity-level tax may not receive a credit in 
their home states for the entity tax paid, resulting in possible double state income taxation.

 ■ DUAL ESTIMATE PAYMENT REQUIREMENTS: In some states, the legislation might not alter existing non-resident withholding 
requirements; thus, overlapping payment requirements may be necessary if individual non-resident taxpayers are subject to both 
regimes. This applies to estimated payments, not the actual tax itself.

 ■ OTHER CONSIDERATIONS: Business owners should keep in mind that the election to pay tax at the entity level is subject to each 
business’s facts and circumstances and may vary depending on specific state provisions.
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Telecommuting 

As COVID-19 continues to disrupt the global economy and transform workforces, widespread telecommuting and 

state budget shortfalls have increased the focus on state taxes. Although telecommuting raises many concerns, 

some of these central issues put into focus are:

Income and Sales
 Tax Nexus

Income Tax Apportionment 
State Payroll Withholding

Nexus in respect to telecommuting is generally straightforward; an employee’s presence in a state result in nexus unless a state provides 
specific COVID-19 relief for such presence – and many state COVID-19 relief provisions have expired in 2021 and the remainder will likely 
expire in 2022. For income tax apportionment, in some states, the consequence of an employee working from a different state could 
affect sales sourcing and the payroll apportionment factor. For example, the New York City UBT (for non-corporate entities) uses cost-
of-performance sourcing, which can lower taxes if employees leave New York to telework in nearby states. Such sourcing is generally 
determined based on the place where the services are performed.

Payroll withholding also presents challenges. Most states source employee wages to the state where the employee performs the 
services; however, with “Office of Convenience” rules, such as those in Massachusetts and New York, there is added complexity. These 
rules, some of which preceded the pandemic, essentially require non-resident wages to be sourced to the state’s office where the 
employee is assigned.
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THIS COULD RESULT IN DOUBLE WITHHOLDING REQUIREMENTS FOR THE EMPLOYER. SOME OF THE KEY ISSUES IMPACTING 
PAYROLL WITHHOLDING DECISIONS INCLUDE:

 ■ Temporary versus permanent employee relocations

 ■ COVID-19 payroll tax relief measures

 ■ States that employ reciprocity agreements

 ■ States with convenience of employer rules

Employee mobility and telecommuting are here to stay, and businesses must adapt and plan for the many tax issues that arise.
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Considerations for Changing Residency 

Now that you can work from home, are you considering a move to another state? Perhaps to a low-tax or no-tax 

state? If so, you’re not alone, and here are some of the things you should be considering.

Your move may change your domicile if you intend to permanently leave your home to establish a new, fixed, and permanent home 
somewhere else. Individuals domiciled in a state are subject to that state’s taxing authority on all their income. 

Domicile is the place you regard as your permanent home—the place to which you intend to return after a period of absence (e.g., a 
vacation, a short-term business relocation, educational leave). As a practical matter, you can only have one domicile at any point in 
time, although you may have multiple residences. Once established, domicile continues until you 
affirmatively establish a new domicile. Individuals establish a new domicile by moving to a new 
location with the concurrent intent to establish a fixed and permanent home there. However, 
moving to a new location, even for a substantial period of time (e.g., a multi-year work 
assignment), does not change your domicile if you do not intend to remain in the new 
location permanently. Individuals who moved out of their primary homes during the 
pandemic with the ultimate intention of moving back generally remain domiciled 
in their original home states. Individuals who maintain a second residence in 
another state may also find that they are statutory residents of the states where they 
temporarily resided if they spent substantial time at this other residence.
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DETERMINING WHERE AN INDIVIDUAL IS DOMICILED REQUIRES A SUBJECTIVE ANALYSIS OF SEVERAL FACTORS, INCLUDING, BUT 
NOT LIMITED TO:

 ■ The individual’s home (considering the size, nature, and use of the residences) when an individual maintains more than one home)

 ■ Active involvement in a trade or business

 ■ Where did the individual spend the majority of their time

 ■ Location of “near and dear” possessions

 ■ Family connections

Additional factors demonstrating your intent to permanently move include registering to vote, obtaining a driver’s license and vehicle 
registration in the new state. The burden of proof is upon the person asserting a change of domicile. They must show an intention to 
abandon their previous domicile and establish a fixed and permanent home in a new one. Proper planning and understanding of their 
current home states’ residency rules are imperative if contemplating a domicile change.

ADDITIONAL CONSIDERATIONS WHEN PLANNING A CHANGE OF DOMICILE INCLUDE:

 ■ Whether an individual will remain subject to tax on their wages in the state they left pursuant to an Office of Convenience rule

 ■ Modeling potential tax savings by relocating to a low or no tax state

 ■ Implementation of proper domicile planning, considering the facts and circumstances, documentation requirements, and other rules 
when putting in place a plan to mitigate audit risks.

• State Tax Authorities are aggressively examining taxpayers’ claims that they broke their domicile. Failing to prepare for a tax 
examination at the outset of a move jeopardizes the ability to ultimately prevail at the audit.  Failing to plan = planning to fail.
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Recent Nexus Developments 

With economic nexus the law of the land, the concepts of state tax have been turned upside down. Now, businesses 

are first required to consider whether it has sales sourced to a state in order to determine if it has nexus. Best 

practices include examining a taxpayer’s sales tax nexus footprint at least annually. With sales tax, the issues of 

taxability review, the use of marketplace facilitators, and exemption certificate management have garnered more 

analysis in a post-Wayfair world.  

In the aftermath of Wayfair, the Multistate Tax Commission (MTC) has targeted one of the remaining lifelines businesses have to shield 
them from income tax economic nexus; P.L. 86-272.

On August 4, 2021, the MTC voted to adopt a revision to its “Statement of Information”, whereby a business could lose P.L. 86-272 
protection, by solely engaging with customers through the internet. The loss of P.L. 86-272 protection, may result in income tax filing 
impositions for many businesses. The federal law known as P.L. 86-272, was passed over 60 years ago, and it prohibits a state from 
imposing income tax on businesses that only sell tangible personal property (“TPP”) AND its activities in a respective state do not exceed 
the solicitation of orders. For many years, even preceding the Wayfair case, for income tax, it has been generally accepted that economic 
nexus has been the law of the land, unless a business was otherwise protected by satisfying P.L. 86-272. 
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MTC’S GUIDANCE PROVIDES EXAMPLES OF WHEN THE USE OF AN INTERACTIVE WEBSITE WILL TARNISH P.L. 86-272 
PROTECTION, WHICH ACTIVITIES INCLUDE:

 ■ Providing post-sale customer assistance via an electronic chat or website email

 ■ A career or employment page that accepts applications for non-sales positions

 ■ The use of “cookies” on a customer’s device to gather information on shopping trends or to track inventory

 ■ Transmission of remote product patches, upgrades or updates via the internet

 ■ The offering of extended warranty plans

 ■ Use of marketplace facilitators, such as the fulfillment center which maintains inventory

 ■ Other interactive internet related activities

The MTC’s revised statement adoption could result in significant income tax liabilities for many remote businesses, as many of these 
businesses use a website or app to interact with its customers. Even if businesses have performed nexus or P.L. 86-272 review in the 
past, they should consider having such studies refreshed, considering many of the recent developments the last several years.
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Items To Consider

on
Review existing and pre-Wayfair Nexus footprint, 
including inventory held by marketplace facilitators 

Develop nexus and tax matrix

Assess post-Wayfair filing obligations Take advantage of current exemptions

Evaluate income tax, sales and use tax, and other 
indirect tax nexus

Review and consider automation needs

Determine potential tax exposure for prior periods Prepare and file registrations as necessary

Consider options to limit exposure (e.g., Voluntary 
Disclosure Agreements, amnesty, etc.)

Develop SALT processes to meet compliance 
requirements

Assist with communication to stakeholders in the 
organization

Prepare for tax audits

Review product and service mix
Address changes in the organization (e.g., new lines 
of business, modified sales force activity, marketplace 
facilitator/provider inventory locations, etc.)

Analyze sales sourcing on a state basis for determining 
income tax nexus

Continue to monitor changes to economic nexus and tax 
laws
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Year-End Planning Checklist For Your Wealth Management

At Withum Wealth, we believe that a large part of 

long-term financial success is planning ahead. Now is a 

good time to review some valuable year-end planning 

strategies to ensure that you end the current year and 

start the next year feeling well informed and prepared 

for what’s ahead.  

REVIEW AND REASSESS                                                                 
YOUR GOALS AND PRIORITIES

 ■ Break them down by short-term (0-2 years), intermediate-term 
(3-5years) and long-term (beyond 5 years). 

 ■ How did you do with the goals you set out for 2021? Evaluate 
how you did and set realistic goals for the next year. 

 ■ If you do not have a plan already, consider putting that on your 
to do list. 

 ■ Evaluate any major events that you might have coming up in 
2022 (includes family, job, marriage, big purchases) and have a 
strategy for dealing with it.
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REVIEW YOUR 2021 BUDGET

As we near the end of the year, it may a good time to review your budget, compare it to actual expenses incurred during the year, and 
modify (if necessary) for the year ahead. If you have yet to create a budget, year-end is a great time to do so. 

Some helpful rules of thumb when it comes to spending include the following:

 ■ Housing expenses (mortgage/rent, property taxes, homeowner’s insurance) 
should be less than 30% of gross income (unless you live in NYC)

 ■ Savings should ideally be 5-8% of gross income
 ■ Cash on hand should equal to 3-6 months of expenses

• 3 months if two sources of income (i.e., both spouses working)
• 6 months if one source of income (i.e., single earner) 

Are you spending less? 

 ■ Consider paying down debt. Pay down debt with the highest interest rate first
 ■ Increase your charitable contributions

• Donate appreciated stock and avoid paying tax on capital gains
• If you have a Donor Advised Fund, you can combine a few years’ worth of donations into a single year to maximize the benefit 

 ■ If you have not completed 2021 gifting, take advantage of your annual gift exclusion. In 2021, you can gift up to $15,000 per individual 
or $30,000 as a couple in federal tax-free gifts (and more through contributions to a 529 college savings plan)

 ■ With rates at historically low levels, it might make sense to refinance mortgage and/ or student debt
 ■ Reevaluate your emergency fund

https://www.withum.com/
https://www.withum.com/
https://www.withum.com/


withum.com 2021 YEAR-END TAX PLANNING Page 42©2021 WithumSmith+Brown, PC 

INVESTMENT PLANNING

Review your asset allocation and compare it to targets

 ■ Has your risk tolerance or your situation changed warranting a change to targets?
 ■ Does your current allocation still align with your goals?
 ■ Do you need to rebalance?
 ■ Review your diversification strategy

What is your capital gain situation for this year?

 ■ Do you have losses that can offset gains? 
 ■ Have trading strategies in place to avoid wash sale loss limitations
 ■ If you are doubling down on a position to avoid the wash sale rule, November 30th is the last day to do so

• Does it make sense to accelerate gains into this year given the uncertain tax picture?
• Do you have any tax carry forward losses? 
• Do you hold mutual funds in your portfolio? Be mindful of capital gain distributions – evaluate if you should delay purchasing 

mutual funds until next year
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EXPECT HIGHER TAXES NEXT YEAR?

 ■ Take 2021 Required Minimum Distributions (RMDs). In 2020 the CARES Act granted investors the opportunity to pause RMDs. RMDs 
are resuming for 2021 and the RMD age has changed from 70½ to 72 years old. Deadline for RMDs is December 31, 2021.   

 ■ Consider a 2020 Roth conversion 
 ■ Manage income and deductions – does it make sense to accelerate or defer income and expenses? 
 ■ Consider a contribution to a 529 college savings plan
 ■ Review your health insurance and consider opening a Health Savings Account (HSA). Maximum contribution is $3,550 for individual 

coverage and $7,100 for family coverage
 ■ Review your tax withholding and make changes if needed 
 ■ Bunch itemized medical expenses in the same year to meet threshold percentage of AGI
 ■ Max out retirement contributions, including catch-up contributions if applicable (see table below with 2021 limits)
 ■ Plan for 2022 retirement contributions (see table below with 2022 limits)

RETIREMENT PLANS 2021 2022
401(k), 403(b)-402(g)(1) - Maximum employee elective deferral $19,500 $20,500
Defined Contribution Plan Total Limit (Employee + Employer) $58,000 $61,000
Solo 401(k) Maximum Contribution (Employee + Employer) $58,000 $61,000
Catch-up Contribution for the plans above (age 50 or older, above annual limit) $6,500 $6,500
IRA Contribution Limit $6,000 $6,000
IRA Catch-up Contribution (age 50 or older, above annual limit) $1,000 $1,000
Roth IRA Contribution Limit $6,000 $6,000
Roth IRA Catch-up Contribution (age 50 or older, above annual limit) $1,000 $1,000
SEP IRA Maximum Contribution $58,000 $61,000
Catch-up Contribution NOT PERMITTED NOT PERMITTED
SIMPLE Maximum Contributions $13,500 $14,000
SIMPLE Catch-up Contribution (age 50 or older, above annual limit) $3,000 $3,000
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PERSONAL SUCCESS 

 ■ MAKE 2022 EMPLOYER BENEFIT ELECTIONS. Medical open 
enrollment is typically in November or December of the current 
year. Make sure you make any necessary changes during this 
time and consider taking advantage of all available options. 

 ■ REVIEW FLEXIBLE SPENDING AND DEPENDENT CARE 
BALANCES - those are typically “use it or lose it”

 ■ CONDUCT A CYBER CHECK

• Change passwords
• Consider a monitoring service
• Review your credit report

ESTATE PLANNING 

 ■ REVIEW YOUR ESTATE PLAN

• Review Wills, Trusts, Power of Attorney and other documents designed to transfer or protect your assets
• Check that beneficiaries are up to date in all accounts and insurance policies.

 ■ LIFETIME EXEMPTION. Beyond the annual exemption amount, each person has an $11.7M exemption on gifts and estate. This 
amount is portable, allowing a $23,400,000 exemption for a married couple. This exemption is scheduled to be cut in half in 2026. 
There have been discussions about expediting that change, reducing the amount as of January 1, 2022. Households with net worth in 
excess of the reduced exemption amount may want to consider taking advantage of the higher exemption while it lasts.  
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Contact our Withum Tax Professionals to discuss 

planning ideas applicable to your situation.

No action should be taken without advice from a Withum Tax Professional because tax law 
changes frequently, which can have a significant impact on this guide and your specific 
planning possibilities. Reach out to discuss your individual situation as year-end approaches.
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